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3 || SUPERIOR COURT OF CALIFORNIA
il | 'COUNTY OF SAN DIEGO

S | & |

6 | N RE: CASE NUMBERS:

B16464A, B16681A, BIGTT24, |
B aaiA. BI71968A, BI17983A,

~ _g CITY OF SAN DIEGO PHOTO RED B15095A, 18404A

' 1JGHT CASES, MOTIONS TO
9 EXCLUDE EVIDENCE PACKETS fl

x -3
) JWWM N e’

RULING & ORDER AFTER
HEARING ON DEFENDANTS’
10 MOTIONS TO EXCLUDE
‘ EVIDENCE PACKETS
3 . .
12 On June 23, 201 0, at the time of trial, the coun heard motions in Jimine 0 exclude the

1 |l entive evidence packet submitted by American Traffic Solutions (heveafier “ATS,” the yed light
j4 || camera company for the City of San Diego) in cach of the sbove-captioned red-light automated

enforcement (hereafter “red-light camera” or “photo ted Jight”) ceses. The court to!ok the
motions under submission and solicited bnefing on the jesues from defense counsel siind the

City. Having read and considered the Points and Authorities and Reply Brief filed by defense
1 counsel Mitchell Mehdy on 3qu £ and July 23,2010, the Points and Authorities filed by n:defense;
. counsel Elizabeth Aronson on July 17, 2010, the Peaple’s Opposition filed on July 19, 2010,

and also having considered the testimony of San Diego Police Officer Graves present:L at the
20 || hearing on defendants' Motion to Exclude Evidence. and also having considered, in pail'ticular,
2t | Evidence Code §§13561, 1562, 1271 and 1280, People v. Khaled, case 1no..30-20094304894
22 |} {2010 Cal.App LEXIS 11441, Crawford v. Washington (2004) 541 1.8, 36 and Meiemj’esziaz
23 || v. Massachusefts (2009) 129 S.Ct. 2527, People v. Hawkins (2002) 98 Cal.App 4 1428,
nq || People v. Chikosi (2010) 185 Cal-AppAﬂl 2318, -and other cases cited by counsel, the court
2 1| ;0akes the findings and rulings that follow.
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_ | |
| B16464A (P, Lim), BI6681A (P, Hernandez), B16772A (K. Kiataikom), B17833A (R. Cevallo),
8179684 (M. Pedro), B17983A (M. Kabbes), BIS095A (W. Gallucei), 1B18404A (S. Ja%)
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The main issues in the red-light camera cases before his court are whethex the

débumants submitted by ATS are admissible over defendants’ hearsay and 6" Amendmgnt
Czanfronw,tibn Clause objections. The documents and information objected to by defendamts
are: o2 o ' -

(a) the intetior Declaration from the custodian of records of ATS (Bxhibit B) ;
(b) the exteriar Affidavit from the custodian of yecords of ATS (Exhibit C);

(c) the 6 phiotographs (two fyont, two rear, close-up face and close-up license plate) and
a CD (compact disc) containing digial copies of the p_hotographs topether with a digital
vidco-recotding fn3 taken by the red light camera system (bereafter referred to
collectively as "photographs”) of each alleged violaton at 8 difforent interacctions.
(Exhibits E 1-7) |
(d) data box information superimposed end iraprinted on the photographs (Ex. E 2-5);
(e) TWo camera system maintenance records for the intersection in each violation entitled
“Field Service & Inspection Loge” (befoxfe and aftet each violation) (Exhibits F-1 &‘2);
(f) an ATS "City of San Diego lmage Log,” stating ﬁxe date images for each cig:fglion
were imported into the ATS database (Exhibit G); j

(&) Two documents entitled "Certificate of Bulk Mailing," one from the United States
Postal Service and another that appeé.’rs to be a copy of the fixst printed on letterhgad of
the San Diego Police Department (bereafler “§DPD'") Automated Enforcemnent Propram.

The copy shows the same information but adds & "docurment pumber” and “date crgated”

sbout a week after the origina) (Exhibits H-1 &2). f

As stated by anomney Mebdy in his Reply Bref (p. 7), “The Defense does not hﬁlwe an
issue with the evidence used; it is jp the rpanner in which it is presented. The inforuinaﬁon
regarding the alleged violation is puxposefully created in the anticipation of litigation, pagkaged

neatty for an officer, and then used to convict a person who never had thc opportunity to
properly confront anyone other than the officer who can only recite what he has on the patpc:xé n
front of him."” ‘

1
1
1
1

12 A representative copy of one entire evigence packet (Cass No, B18095) 18 atfaches tor referencs ag Fxnibis A~ HF

4 The CD-R for B184D4A, People. v. Saryas Jaff, contains dightal copies of the 8 phalographs, but no video.

i
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The City of San Diego, (hereafter “City”) Opposes, contending that (1‘_) the photographs
and video are not hearsay, (2) the writien information printed 00 the photographs and digitLJ
video recording as well as each of the other written documents all fall wnhm the busincss'
vecords and official records excepiions to the hearsay rule.(sce Evidence Code §§ 1271, 1280). |
e‘mﬁ (3) aul of the docur:nems and imprinted joformation are “axempt” from the Confrontatipn
Clanse because they are pot “estimonial” under Crawford, supra.
7 | | |
Applicabjlity of People ¥ Khated
The yecent case of Peoﬂe v. Khaled, supra, is a decision by the appellate department of
the Orange County Supcrior Court which by ite appellate Jevel is not Jeeally bindiag on the San
Diego County Superior Court. The court here notes that the decision in Khaled was bascd on

facts and testimony paricular to the Sull trial i that case. whereas the decision in the cases

before this court is based solely on the defendants’ trial motions to exclude the City’s evidenge
packet. Thus, while referenced herein, this court has considered the decision and its rcz;sohir{lg,
but has not relied on Khaled as binding precedent in these matters. :
i o
ht to Confront i

Crawford v. Washingion i - 6™
in Crawford, the U.S. Supreme Court overtwned the “adequate 'indicia of reliabi!iity‘“
test from Qhio v. Roberts (1980) 448 V.8, 56 and instead held that "[wlhere testim_bnial

statoiments are 8Y issue, the only indicium of redinbility enfficient 1o satisfy constitutional
dernands is the one the Constitation actually prescribes confrontation.” (Crawford, suprd, 541
U.8. at p. 68-69.)

‘ “The Sixth Amendment's - Confrontation Clause provides that, “fijn . all . criminal j
{| prosecutions, the accused shall enjoy the right ... to be confronted with the witnesses agajnst

him." (U.5. Const, 6" Amend.) 1o discussing the historical background of the Cmfroﬂtaﬁun
Clause the Supreme Court noted that a "core class of “testimonial” statements” inchidé:s “ex
parte inscouxt testimony - . - such as affidavits, custodial examinations, prior ‘testimony t}llat the
defendant ‘was unable 10 cross-examine, or sitilar pretrial statcroonts that declerants iwould
reasonably expect to be nsed prosccutorially,“ as well as "extrajudicial statements . . . contained

in formsljzed tostixnominl matersals, such as affidavils, depositions, poier tesﬁmclny: or

copfessions., (Crawford, supra, 543 U.S, at p. 51-52 {emphasis added], citing White v. hmmozs
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(i 092) 502 U.S. 346, 165, The court concluded that, "{ojur cases have thus remained faith i to
the Framers' upderstanding: Testimonial searements of witnesses absent from trial have been
admitred only where the declarant is unavailable, and only where the defendant has had a prior
epportunity to eross-examine.” (Crawford, suprd. 541 US. at p. 59 [eraphasis. added].) e
applicability under Crawford of the Confrontation Clause 10 the testimonial statements ir the
writen ATS custodian Affidavit is discussed al jength below, 1

i - i

Melendez-Diaz involved a stateicourt drug trial where the prosecution introducefl, as
p%a facie evidence of drug possessjon, sWorn corb ficates of ylute laboratory analysts staing
that materia) seized was, in fact, cocaine. The U.S. Supreme Cotnt followed Crawford, holding
that admission of the apalyst’s certificates violated the defendant’s Sixth Amendment right 10
confront the witnesses against bim, stating:

This case inveives litle nors then the application of our holding in Crawford v. |

Washington, 541 U. 5. 36,124 5. Ct. 1354, 15% T 24 2d 177, The Sixth Amendment

does not pormit the prosecution to prove its case via ex parte out-of-court affidavitg, and
the admission of such evidence against Melendez-Diaz was errof. !

(Melendez-Diaz, Supra, 120 S.Ct, a1 p. 2542, ' ' _ :

The Supreme Court in Melendez-Diaz found that the sworn ceptificates fell ithin 2
neore class of testitnonial statements” in that they ar¢ 2 declaration “made for the purpose of
establishing or proving some fact,” j.c. the existence of cocaine, (Melendez-Diaz. supna. 129
S.Ct. at p. 2532, citing erwﬁ)rd, supra, 541 V.S, at p. 51.) “The ‘cenificates’ are funcrionally
i&éﬁdcﬁl o live, inﬁoo.uzjt‘ _testirﬁoris;, doing ‘prééiseiy ‘what a witness does on| direct
exarpination.™ (Melendez-Diaz, supra, 129 S.Cr. at p 2532, citing Davis v. Washington (2006}
s47 .S, B13, 830. The affidavits were held to be "testimonial statements” and the gnalysts
were "witnesses” for purposes of the Sixth Amnendment, 50

L
“[aJbsent a showing that the analysts were unavailable to testify =t trial i that

petitioner had a pnot opportunity to cross-examine them, petitioner was entitl.adi to " 'be
confranted with' " the analysts at trial.” :

t
t
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(}L;_fefendez-Diaz, supra, 129 S.C1L. at p. 2532, citing Crowford, suprd, 541 U.S. ntp. 54) Apa
ci;ing Crawford, the Supreme Court stated that, “[d)ispensing with confrontation beca
testimony is obviously reliable j5 akin to dispensing with jusy trial because defendant 18
obviously guilty- This is pot what the Sixth Amendment prescribcs." (Melendez-Diaz, supra, 129
5.Ct. at p. 2536, quoting Crawford, supra, 541 U.S. atp. 61-62.)

The Melendez-Diaz decision went op 1o discuss the value of cross-examingtion o
»weeding out" agency errors and/or fraud which may result from tiroe preésuré,' outcore
pressuse, incentive pressure, lack of proper raining, or dcficiency in judgment. (See Melendez-
biaz, supra, 129 S.CL at p. 2536-2537.) The Court goted that the affidavits in that case
contained only a bare-bones statement that the substance Was cocaipe. (Jd. at p. 2537} The

defendant was entitled to explor;e by cross-examination the possibility of error by regarding

what tests were performed, whether routing, testing rechniques, methodologies, reliabnlity, ty})es
and mambers of potenti a) erToTS, research, general acceptability, published material, pmb!em'? of
subjectivity, bia§, unreliability of common tests .and whether interpreting results requin:d
judgment or skills that the analysis may nol have possessed. (Id at p. 2537-2538.) ‘}l"he

Supree Court found "little reason 10 pelieve thal confromation will be useless tes‘r.ing
analysts' honesty, proficiency, and methodology--the features that are commonly the focdls in

b

ithe cross-examination of experts.” (Melendez-Diaz, supra, 129 $.Ct. at p. 2538.) !

The. Supreme Court noted that the affidavits do not qualify as traditional official of
business records, and evep if they did, their authors 'would ctill be subject to confrontation.
(Melendez-Diaz, supra, 129 S.Ct. atp. 2538.) :

« A clerk could by affidavit authenticate ot provide a copy of ag otherwise admigsible

record, but couid not do. wha the apalysts did here: create a record for the sole puétpase

of providing evidence apainst a defendant.” :

(Melendez-Diaz, supra, 129 S.CL‘ at p. 2539 {emphasis in original}.) In discussing afﬁda#its as

busipess reoord and official rocord heorsay exceptions under Creawford the Supreme ICnu:rt

1} stated: , [

|
i
i

: ) 1
«Most of the hearsay exeepnons covered statements that by their nature we%e not
testimonial--for example, business records of statements in furtherance ofa ccm.sprracy.“
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' 541 U.S., at 56, 124 S. Ct. 1354, 158 L. Ed. 2d 177, Businoss and public records arp

; generelly admissible absent sonfrontalton not boeause they qualify under an exception

; to the hearsay rules, but becanse—-having peon created fo_r_ the administration of an
entity's affairs and not for the purpose of establishing or proving soIe fact at mal-—‘thcy
are notrtesrimq_rﬁ‘a{._ : ay quall busingss T

(Melendaz—D:‘az, supra, 129 S.CL at p. 2539-2_540 femphasis added].)

Finally, the Supreme Court in Melendez-Diaz poted that “[tiho Confrontation Clause
raay make the prosecution of criminals more burdensorme, but that is equally true of the xight to

wial by jury and the privilege aganst sclf-incrimination. The Confrontation Clause--like thpse

other constitutional provisiong-is binding, and we. may not disregard Jjt at oux convenience.”
(Melendez-Dias, SUpre, 129 S$.Ct, at p. 2540.) i

The applicability upder Crawford and Melendez-Diaz of the Confrontation Clause to| the

testimonia) statements in the written ATS custodian Affidavit 13 discussed at length below.

i “

i
i
t
I
'

Ann!igb!g' Evidence Code Sections ;
|

Ax out of court staternetit offered 10 prove the wuth of the matter asserted 18 inadmislsible

{ hearsay unless an exception 1o the hearsay rule applies. Evidence Code §1200.

PBusiness records are admissible hearsay exceptions under Evidence Code §1271 wliere

| they are made (8) in the regular course of vusiness; (b) at or near the tire of the cvent, (¢) the .

custodian testifies as o the identity of the record and its mode of preparation, and (d) the

sources of information and method and time of preparation indicate trustworthiness.
Offcial records are admissible hearsay exceptions under Evidence Code §1280 ,Wh;Bre
the recotds are made (2) in the scope of duty of a publié employee, (b) at oF near the tixe bf the
’ f

event, and () the sources, method and time of preparation indicate trustworthiness. 1

i

Evidence Code §1561 establishes the requirenents for custodjans of record in response
|

10 subpoenas duces 1EBeum. The requirements include placing the records in a labeled sea}.cd




[

envelope ipside an outer addresszd envc!opc togemer with an affidavit wtm'mg, (i) the signer v
the custodian of records with authority to centify tlw reccrds. (ii) that the enclosed documents
are urue and correct COPIEs, (iix) prepared by personuel in the ordinary course of busincss, et or

ne;ar the time of the event, (iv) identify the records enclosed, and (v) mode of preparetion. .

&

Evidence Code §1562 makes copies of §1271 business records admissible, and provids
that the affidavit of custodjan of records 13 Mmﬂl@ﬁ

M&m&ﬁlﬁ (i.e. authority to certify, true cOpY, prepared by personnel iri ordinary
course, at or near the time, jdentity, mode of prcparahon) By the clear Janguage of §1562

though, an affidavit of custodian is not admissible or presumed true as Yo nop-) 561 statements .

.

in the affidavit. (See discussion, infra, regarding Affidavir of custodien of records.)

bility of intevior Declgration teriox Affiday

Each evidence packet subm;tted by ATS has a sealed envelope (see Evidence Co:;{tle §
1560(b) & (c)), comaining inside a dooumam entitled “Dgelaration of Custadian of Records,_
California Eyiderice Code 1560 (bereafler’ "Declaration™) The Peclaration 13 jdentical 1h all
San Dicgo/ATS red light camera cases. (See Exhibit B)

el 3

27

28

Each evidence packet from. ATS also has, artached ro the exerior of the sualed envélope
another document entitied " Affidavit: San Diego Superior Court’ ' (bereafter "“Affidavir") sijg,ned
by the Custodian of Records for ATS, Each Affidavit is identical in all San Diego!ATIS red
light camera cases, except that each individval case contains a beader specifically 1denufymg
the Citation Number, Defendant's Name, Citing Agency: San Diego Police Department,
DaterTime of Violation; Place of Violation, and C.V.C. Section(s) Charged (usually ¢ither
21453 (a)-red light or 21453(c)-red arrow.) (See Exhibit C).

There is virtually never an appearance 1 this court by any photo red light company
employee. -‘ ‘ '
The City’a evidence packet in each case is submitted by ATS puréuant to SulT!poena
duces tecurn, Under Evidence Code §§ 1561 and 1562 the Declarations and Affidavits frbm the
castodian of records would only be admissible to lay a foundation for introducing the records of
ATS. (Evidence Code §§ 1561, 1562; sco also, Taggart v. Super Seer Corp. (19@5) 33
Cal.App.Ath 1697; In re Troy D. (1989) 215 Cal.App- 3d 889, 903). Thus, as discussedbelow,
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the custedian of records’ Declaration in its entirety and applicable portions of the Jffidavit
(niainly paragtaph 2) w2y sherefore be admitted specifically for this foundational purpose only
but not admitied as 10 {estimonial statements contained. therein. The court doed not perceive any
Confrontation Clause problem with using the custodian's Declaration and Affidavit poragraph 2 |
for the limited purpose of Jaying a foundation under Evidence Code §§1561 and 1562. (See
Melendez-Diaz, supra, 129 S.CL, at p. 2538-2539.)
Ii o
Admissibility of the jnterior Declaration of Custodian of Records (Exhibit B)
When a private citizen (here, ATS custodian or technician) acts under coniract with 8
publjc entity (the City or Jaw enforoement agency) to perform work 2s an agent of the public
entity, he or she is acting as a public employee ander Evidence Code § 195, (Sce ImacHi v.
DMV (1992) 2 Cal.App.dth 209, 816-817: see also, Jefferson, California Evidence Benchbook,
4" ed, § 58 I '- | o
The Declaration from the custodian of records is made “under penalty of pétjury;‘ iand
?.ppﬁars to mostiy ¢ Jy with the Evidence Code by making s!gtej;:zents laying a foundatiorlL fot

admission of the enclosed docunems in surpmary fashion as described in Evidence Code

§§1563 and 1562, specifically:

- that the signator is the authorized custodian of records, . ;
- with authority to certify the attached records, ?
- that the enclosed records are true copies of the business records of ATS.
- thaa the records wete prepased in the ordinary course of business. :
- by the personmel of ATS,
- at or near the times of the acts, conditions, or events depicted therein. :
(See Evidence Code §§1561, 1562, 1271 and 1280)

The Declaration further identifies specified items of evidenice in-the envelope and stat;hs, in
general, the mode of preparation and how the information was obtained or genetated, 0T
captured, transmitted and stored in the ATS database in Seonsdale, Azizona. (Evidence Code §§
1271, 1280, 1561 and 1562). The Declaration goes ou to list the actual exhibits in the package,
and then declares, “(i]{ T were called as a witness io t‘rﬁs watter, 1 could and would coiﬂpq:denﬂy
testify under oath to the foregoing facts.” | |

The only really questionable conclusory statexnent in the Declaration is in the rg?cxt 0
Jast paragraph: “The source of the information and method of preparation were suc.l‘} as to

indicate their trustworthiness,” which is a legal conclusion for the court 1o make based{on the

:
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[1]

det:,;laration or lestimony at tria), Stil) the count finds that-the Declaration is admissible underx
Rvidence Code §§ 156] aod 1562. |

it

| ugtodiap of Becords (Bhidit ©)
Aggin. the Affidavits from the custo‘dtia‘.nﬂof rawrds are admissible fot the forndational
purpose of inyroducing the busincss records of ATS and the Affidavit is presumed tue as 10 1ne
statements made pursuant to §1561 G.c. authority to certify, ue coby; prepared by personne in
ordinary eourse, at or near the time, identity, mode of preparation). (Evidencé Code §§ 1561,
1562, 1271) The Affidavits in these cases arc also mads mander penalty of pesiury,” cleady
being sworn 'decla_rations. Paragraph 2 of the Affidavits appropriately state. the stan: ard
c:i.ls’(cdian' of records lapguage upder Eviclie).:we Code 4§ 1561 and 1562 (i.e. custodian of

records, suthority 1o cettify, true coOpies, prepared in the ordinary course of business, at the
"ime the camera equipment was sepviced™. . That portion, i.e. Paragraph 2 of the Affidavit, 35

therefore admissibie. - ‘
But the remaining 4 paragraphs (paragraphs 1. 3, 4 and 5) of each Aﬁidavit coxfitain
many testimonial hearsay statements going far beyond the custodian declaration. aumorizei.d n
Evidence Code §§1561 and 1562. The testjmonial statements describe specific cm.P!!byec
procedures, time n training, expenence of trainers, ‘duties of trainers, habits of ’cec}miciané and
eguipment used by the various depariment employees of ATS. In addition, the custodianiuses
techpical terms which a witness would explaih jike ‘Advanced Encryption Standard Protfocol'
and teference to an unspeeified ‘computer interface’. Without testimony 1o explain tccﬁnioal
ierms used in the Affidavit, the court is hindered in finding that the "SOUWICes, mcthc%:d of
preparation, trapsfer and storage and timg.‘g;g__._.t_;ustlyggﬁhy as required under BEvidence @Code
§1271. Following is a synopsis of the Afidavit statements containing testimp‘n}' going beyond |
foundation: ' ‘ _ '
Paragraph 1 states the existence of an ATS contract with the City and g:oes: onto
attest to the City and SDPD's cooperative operation of the photo enforcement System.
Paragraph 3 pertains 10 the Field Service & Inspection Logs of ATS. [n. the

|
Affidavit the custodian testifies 10 rechnician training, expenence level of the mpiners,

duties of the trainers, 'routine’ 10g$, logs prepared with inspections, and purppriedly
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% personal knowledge all technicians have-developed babits for gathering and reportin
" data. | ‘

Patagraph 4 discusscs the Photo fmages and states acceptable custodi
information under §1561 and 1562 including, where the prints originais, employee |
reviow in the 'sormal course of business', 'at oT near the time' of the notice 0 app
Paragraph 4 goes on to testify vegarding walning of employces by staff members wh

" sole job" is to “review images and print the. notice to appear,” review throu
minternally developed software,” which the employee can “onlarge and
myithout_altering the content # use of "Advanced Encryption Standard protocol,” °
sole purpose of these pholographs i (0 provide the court with violation images.”

paragraph concludes with appropriate descriptions of the photographs, enlargeroents

video,

‘ Paragraph § gives fairly dotailed testimony about ATS emplayes procedures for
atiempting to identify the correct person 10 cite, and it describes the certificate of vulk majli:ng
dbne within 15 days requixed by Vehicle Code §40518(2). Tt attests to & "computari:i:ed
interface” with DMV recoxds, describes the method used {o z;ccess and match DMV lioeinse
plate registration records 10 a California duvers license record which should be for the
yregistered owner, and- the proparation and mailing of a notice to appeér 10 the current addi-ess

linked to the registration.

‘ The prosecution appears 10 coniend that the Affidavit is admissible for all pul:p'{bses
because each Affidavit jtself falls within the business records or official records Ihcajrsay
excepuons; but this contontion is unsupported. Instead of recording an act, condition or event
as part of a business record; the Affidavit of custodian of records describes in some déctail

varjous aspects of the overall photo red light process at ATS and explains by way of wytten
testimony how the other enclosed documents recording orher sots, conditions ox events were
created. As stated. above, under Evidence Code §1562, an affidavit of custodian is admissible
and presumed true gs 1o Evidence Code 1561 statements but, by its clear lahguage. is no!
admissible or presumed frug a5 W pon-1561 statements. In these cases, gince the affidavits
contain largely "testimonial staternents” and the custodian is attempting to testify as a "wi‘ﬁ;ness“

for purposes of the Sixth Amendment, “fa)bsent a showing that the [custodian or other Wi.‘;lness]

is unavailable to testify at trial and that defendants had a priog opportunity o Cross-examine
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[Ber], the defendants here are entitled 10" 'be confronted with' * the testifying witness at trial.”
(See Melendez-Diaz, supra, 129 S.Ct. at p. 2532, and Crawford, supra, 54] U.S.atp. 54.)

‘ In addition, in order to qualify under the business records exception, the document must
be prepared in the regular course of business (Bvidence Code § 1271(a)); Anid 1 be considered
trustworthy woder eithér the business records or official records excepﬁons, the docuiemnt
cannot be prepaxed solely for livigation (sec Palnter v, Hoffnan (1943) 318 U 8. 109; cf. Cm.l(m;u
of Sonoma v. Grant W. (1986) 187 Cal.App3d 1439; see also, People v. Lugashi (1968) ROS
Cal.App.3d 632, 641). ' ‘

In the cases at hand, based oD the date e Afidavits Were signed ip relation to the
offense dates, M4 1t abpears the Affidavits were prepared only after a citation wés issﬁed and it
was later decided that the case 13 going to be ULitigated, and a subpoena was seqved.
Accordingly, except for paragraph 2, the extemal Affidavits of the custodian of records bave
been “prepared for litigation" and not in the regular course of busipess making tfhem

. |
inadmissible as business recogds, and supject 1© cross~examination as testimonial statements as
. i

described in Crawford and Melendez-Diaz. |

As such, the ATS Affidavits of the custodian of recofds and the written stateﬁlmts
contained therein in paragraphs 1, 3, 4"31"1‘5 are not_admissible (except to the limited xtent
noted in pasagraph 2 1o Jay-a foundation nader Flvidénce Code §§ 156] and 1562), anl‘ the
motions to exclude axe granted as to the Affidavit, paregraphs 1, 3, 4 and 5.

it ;
Admissibility of Photographs and Videe (Bxhibite E-) to E-7)

Generally, photographs are demonstrative evidence; “{Uhey ate not lestimonial ané;l they

arc ot kearsay.” (People v. Cooper (2.0.075 148 CalApp4th 731, 746 [eﬁi]’:»kias'ié”addcd].j This

{ proposition is equally applicable to videos. (Seec Cowchen, California Courtroom Eviderce,

2010, § 27.06 {listing a videotape under “demonstrative evidence”).) The officer in the red light
camera cases authenticates the pbotographs and video by testifying as to his famibiagty with
each intexsection which has been personally inspected and periodically checked by the pfficer

accompanying the inspecting technicians from ATS.

e

1] 4 The violstions are dated between 11/15/09 — 12/32/09; all B Afidavits are aated 2/29/10.
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| adrnirted.”

o Since . the phowgr.aphs._.and video are not hearsay, there is no_ncéd 10 onalyze the
app'lioability of any hearsay axceptions, $0 the defendants’ hearsay and Confrontation Clause
objections to the photographs and videos arc overruled and those items of evidence may Ye

I
dpoissibil
" n the San DiegolATS red-tight camera coses the
wﬁtmg refetred to by the officers as 8 “data bar” superimgposed on them. The writing includes
the intersection location, the date of each photograph and time of violation, the red light lengh,
the yellow light Icﬁgﬁu the time elapsed between phiotos, and the speed of the vehicle over the
sensors. I he defendants contend, as in Khaled, that the data bar wiiting snprinted on the
photographs consciﬁxtés hearsay, and that its admission violates tbe Confrontation Clause of the

s (Exhiblts E-2 to E-5)
photographs (but not the videos) bave

Sixth Amendment. f#° The proper resolution of this jssuc depends on whetber the printed

information is introduced merely to reflect the computer’s internal operations and data, of 10
In Aguimatang ¥, Cal. State Lottery (1991) 234 ‘Cal. App.3d 769, concerning a prigout

of lottery winners, the court stated that “[¢lo snouts are admisgible and are pres

. K {

10 be an acourate fepresentation of the data in the computar. If offcred for the wuth, howc{wer,

i
prove the truth of the imprinted information. |

they must qualify upder some hearsay exceptibn, such a3 business records upder Evidence G:Jode
sections 1271.” (Aguimatang, supra, 234 Cal.App.3d at p. 797 [citations omitted] (Emaphesis |
added); see also, People v. Hernandez (1997) 55 Cal.App 4th 225.) j

In People v. Hawkins (2002) 98 Cal.App4th 1428, however, the trial coust allowcq:i no
evidence computer printouts showing a date-and yme ‘when computer files were last Bﬂdie.%ﬁd
(i.e. a date/time étamp). The defendant objected on hearsay grounds, arguing the computer
printouts did not qualify under the business records exception. The court of appeal 1€ ected

defendant’s argument. Afier noting that hearsay is an out of cowt statement offered toiprove

lthe truth of the matter stated (Bvidence Code §1200), that a statement is an oral or written

— PR

5 The panies make the same objections to the»l videos, bul the videos do not have any data imprinted on. them.

Therefore, the hearsay and canfrontation clavse ebjections to the videos are overruled and the digital video
recordings may be admitted, !

I
!
i
i
f
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verbal expression of.a person (Evidence Code §225), and consideting the definition of “person”
(Efﬁdenca Code §175), the court stated that “the Evidence Code doeg not conternplate that a
machine can make a statement.” (Hawkins, su_bra, 98 Cal.App.4th at p. 1449 [emphasis added].)
The Hawkins court went-on to-¢ite and agree with “the leading case of State v. drmstead (L.a.
1983) 432 $0,2d 837," which cxplained: "The printout of the results of ihe computer's interhal
opesations is not hearsay evidence. It does not represent the output of statements placed into the
computer by out of cowt declarant.”. . ““here is no possibility of a consoious misrepresentation,
and the possibility of inaccurate or misleading data onty materializes if the machine is not
functioning prdperly." (Jd. a\ p. 840; cf. Ly v. State (Tex.App. 1995) 908 S.W.2d 598, 600.) -

“The role-that the boarsay rule plays in limiting the fact finder's consideraion to
soliable evidence received from witnesses who are under oath and subject crgas-
examination has no application 1o the computer generated recotd in this case. Instced,
the adpissibility of the coraputer tracing system record_should be measured by ithe
@Miwmm&ve to it proper. functioning and accuracy.”
[Citations] (Emphasis added.} -

(Hawkins, suprc;, 98 Cal.App.4th at p. 1449, quoting from Ly v. Seate, Id.) The Hawkins
court concluded that “the true test for admissibility of a printout reflecting & computer's
internal operations is not whether the pootout waes made in the regular course of
bﬁsiness, but whether the computer was operating properly at the time of the puntout.™
(Hawkins, supra, 98 Cal.App.4th at p. 1449-1450 [emphasis added].) E
Regu;ﬂdixlg the People’s teforepee to Evidence Code § 1552@) (computer prinﬁout

i
'
|
|
i
|
|
i
1
i
¢
!

presumed to be accurate) the cowrt in Hawkins stated, . |
[t}his presumption operates to establish only that a computes's print function, has worked
properly. The presumption does not operate 10 establish the accuracy or reliability of the
printed information, On_that threshold issue, jectiop the - e
evidence must offer foundationz] evidence that the computer was operating zzﬂzngcbgil
(Hawkins, supra, 98 CalAppdth at p. 1450 [emphasis added).) “In other words,  the
presumption establishes only “that the data in the printout accucately represents the data ”1" the
computer. There is no presumption that the data itself is accurate or reliable. If the oppo}nent
objects on the ground that the data js unreliable, “the proponent of the evidence must Jl:.ffer
foundationa) evidence that the compuler Was operating properly,” (Jefferson, Caliﬁ*rnia
Lvidence Benchbook, 4 ed., § 32,44 [citing Hawkins, emphasis in origipal].)
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In the cases.before this court, there is evidence from te tesiymony of Officer Graves
that, like the date/time stamp at jasue in Hawkins, e data imprinted oD the photogrﬁphs isa

Furiction of the computer and camera system’s own internal operations. fn6

- gince the' information printed on the phO‘ngrap‘hs is a reflection of the system’s, internal |

operations, the {mprinted informa jon would be admissible unless defendants “gbject on
ground that the data is unreliable,” in which case “the [People] must offer foundational gviden
that the computer Was operating properly.” Ip these cases, the defense objects to all of the
evidence in the evidence packets including he jmprinted data, 80 the court finds that the defense
de facto objects to the reliability of the printed infonnaﬁon on the photographs. Therefore,

b face of the objéCtidns, the progeeutis n would have hag era sysigm

o show that both m
and ifs internal compuier and/or the compuler in Arizona were fupciioning properly. (Hawkins,
supra, 98 Cal.App.4th at p. 1450 [emphasis added].)
Here, the City essentially concedes f_:lhat the propet fupctioning of the camera

d

. |
computer systern were not established at the hearing held in these Cases, but assert that ’l(he

proper fupctioning would be established by the Field Service and Inspection Logs. ($ee
People’s Opposition, p- 5.6.) They contend the SDPD officer who testifics at trial can,i by

review the documents. But the court finds that, even though the Field Service and Inspection
Logs (discussed below) are admissible to show propet operation of the intersection camera
systems, they are insufficient upder Hawkins, suprd, 10 show regular inspection, mainte née
and proper functioning of the internal compuler 01 of the underlying or copnected computer
system or server in Arizona where the information i remotely uploaded, stored and from qherc

it js reteved. - . _ _ | ,
The two Field Service and Inspection Logs ia each evidepce packet show inspeqtion,
maintenance, and rcpairs mado when necessary for the system and its equipment af each

intersection_ on dates before and after each citation. The logs Support an inference in most pascy

| that the cameras, strobes, signs, poles, cabingis, and sensor loops or “trajl puck” seNS0Is WeTe all

in good working condition on the violation daie which fell between the Two inspection dates.

J——————

§ Defense counsel Mehdy states in his Points and Authorities (p. 4) that it4 field technician or sOME other aﬂlalyst
entors such data and the information i5 therefors wranseribed on to the photographs”. But there is o evidence of
this. To the contrary, Officer Graves testified that all of the information written ou the photograph “data 'barF’ is

i

tooking at the Field Service and Inspection Logs, testify to the foundation.. 0 the court itsel{ !0311

=
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The.logs also indicate the settings and whether ot not the settings have been changed for each
intersection camera. |
‘ But there is no cvidenee of mention (indeed to date there is naver evidence by the City)
that the internal camera computer OF its connected counterpart in Arizong, or the computErs’
date and specific time settings, the local or remole measurernents -of the exact signal phase
times, the speed calculations, the Arizona compuler connection with cach of the intersostion
camera systcins, etc. were Of are ever checked for proper functioning. According to the
inspection logs, technicians ondy check the intersection equipment, with no mention of the
computer at the intersection or in Asizona. They only indicate if the intersection equipmemt is
functioning properly, and if any of the settings have been changed. They- do not indicate that
they check the accuracy of the settings and raeasurements being made by the éyatcm or verify
the functionality of the Arizopa computer 0 its connection to the intersection systems, and data
transfer process, etc- _

Thus, since the defense objected and there was no evidence presented to Suppor a
finding that the computer system itself (either in the cameré sysiem at the intersection ¢« n
Arizona) was operating properly, the information imprinted on the photographs wij; be

oxcluded in these § cases.

1"l ' :

Admissibility of “Fjeld Service and Inspection Logs" (Exhibits F-1 & F-2)
Busincss Records Exception ' 1
The Field Service and Inspection Logs (aka “ins'pccu'ori Jogs” or "malntenance ;m%rds")

|
[
!
!
i
i
b
I

submitted by ATS in each evidence packet are \dmissible 25 businss resords. (Fvid. Code §

1271.) They record an act, condition or event (i.¢. the inspection, maintenance, and sewiu%ng of
the cameras, SEnsors, strobes, etc.) The 4ffidavit of the custodian of records states the Jogs are
made conterporaneously with the inspecﬁoh by a person whose job it is. and who is traived, 1o
jnspect, test and report on the system’s operation, (See Affidavii pesagraph 3). |

The defense points 10 an jssue that arose at the motion hearing when the evidence ?acket
for case number B18095A (Exhibits A-H) was reviewed as A reference for the various
abjections by defense counsel, Notably in that evidepce packet the first inspection ioé dated

s

automatically stamped on there by the computerized red Lipht camera systom at the time of the vielation. i
!
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12/08/09 before the defendant's alleged violation Indicates "Irai} puck‘m’:eda: 1o be replaced.’
(Exiﬁbit F-1) The second inspection Jog dated 12/17/09 after the alleged violation indicatas
"Replaced trail puck.” (Exhibit P-2) This raiscd. a question a8 to whether the intexsection system
| was Operating' properly for the pine days be ween the IWo inspections.includmg_the date
»a, & question the officer had no way to answer. But this kind of dquesnon

violation in quostion, :
goes to the issue of proof beyond 2 reasonable doubt at trial and not 10 adnnissibility

inspecﬁon logs.

The custodian of records' Declaration, which is admissible, sates that the Field Service
and Inspection LOES were made in the regular course of business, though io red-light camera
cases the regular course of business and preparation for litigation are intertwined. Although the
maintenance logs are signed "“under penalty of pesiury” jndicating that they arc intended for pse

in litigation (and ate “estimnonial™, they were not prepared solely for the puspose of litige o
(Contra Melendez-Dlaz. supra, 129 S.Ct. ot p. 2538.) Rather, maintenance records ate generally
considesed neutral, prepared in the course of business and not generated for use against guy

particular defendent. (See People v. Chikosi (2010) 185 Cal. App.Ath 238, 244 (Chikosi).)

1n addition, in the cases pefore this court, Defense counsel acknowledge that ATS has a
contract to “mount ¢2mMEXas, preserve, and store all the information” (Mehdy Ponts, and

Authorities,: p. 3) and “to Snstell, maintain and store all -evidence” (Aronson Points | and

Authorities, p. 1k The custodian’s' Affidavit concurs that ATS "has a contract with the

service and maintain the automated enforcement system.” (Aﬁidavir parapraph 1.) ATSisnot2
party to the litigation and the contract term tegarding compensation of ATS was not presented,
so there is no evidence that ATS has any baﬂicular interest in the oulcome of the individual
1cases as-opposed 10 straight compensation under - the contract a5 required by Vehicle Code §
{21455.5(g)(1). (See Lugashi, supra, 105 Cal.App.3d at p. €41) Ejther way, ATS appeprs to
have an interest ip regularly maintaining and servicing the cameras at each intersection, and
ikely even a duty to do so under Vehicle que § 21455.5(&) as well as undey their conact with

the City, regardless of whether Jitigation occurs.

Accordingly, the Field Service & Inspection Logs 8Te deesned admissible apd the

hearsay objections are overruled.

n addition, because the logs were prepared in the regular cowrse of business at the tume

the intersection systems Were inspected and maintained, theix admission does not violatg

of e

of the

city 10

the 6
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Amepdment Confrontation Clause (see Crawford, supra, 541 US. at p. 56) and the objections
to the Fleld Service and J;upeaxion Logs on this basis are also overruled. -

Official Records Exception
The Field Service and Inspection Logs are also'mwmm. (Eviderice
Code § 1280.) Again, they rocord an act, condition or event (i.e. the inspection, mainwnan:é,
and servicing of the cameras, Sensos, strobes, etc.) The fact that she maiptcnance 1ec0rds Were
made by and within the scope of duty of 2 public employee is evidence by the fact that, as noted
a‘%_:}ov&, ATS employees, by virtue of the contract betwoen ATS =od the City, are “put[]ic

employees” when performing the functions contracted for and, by defense counsels’ own
concessions, the fupclions contracted for include mawmtenance of the camera systems.

Furthermore, the date is written &t 1he top of each Field Service & Inspection Log. And,
while the sigpature of the Geld technician is not separately noted, the court finds the date at the
10p to be the date of preparation and signing as there i3 0O indication that the inspection and
éigping were doge at different times, and the officer testified that he has been present st vaTious

inspecrions and the inspeetion logs ate prepared af the time of the inspections.

Finally, there are indicia of trustworthiness, A8 stated above, the maintenance Jogs

rocord peutral facts prepared in the course of business and not penerated for use against any

particular defendant, ATS is not a party to the litigation, and there is no evidence that it has any

interest in the outcome of the cases othex {han whatever contract compenséxtion they receive

‘which, by stawte cannot be & contingent fee (Vehicle Code §21455.5). To the contrary, ATS

has an interest in regularly maiotaining apd servicing the cameras at cach inte:rsection}f and
g

perheps even a duty 10 do so (see Vehicle Code § 21455.5). |

A dmissibility of "Tmage Log" (Exhibit G) . i

The Jmage Logs submitted by ATS are not admissible as either business records or
official records. While they certainly record an act, condition or event (the Importing of ii nges
to the ATS dawmbase), the documents xeporting this are not actually “logs” pr|epared

|t conternporaneous with the act, condition or evont, Rather they are all more like “reports’ dated

several months after the importing of the images. &7  Furthermore, the fmage Logs, having
' R

% The violations and import daies are al1 between 11/15/09 — 12/22109; ah) § fmage Logs are dated 4!39[1%
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|| Accordingly, the hearsay objections 1o the Image Logs are sustained and they are held

bccp dated-at the same \ime as the preparation of the custodian’s declaration and the assembling

of ghe evidence packet submitted to the court, appear to have been created solely for purposes of
litigation. Thercfore, they do not ineet the foundationa) elements for eithex hearsay exception.

:‘nqdmissible.
7l

Defense attornéy Aronson ergues that several requirements of Vehicle Code §§ 214555
and 21455.7 relating to the proper operation of the automated enforcement system have not
been sufficiently proves, and therefore the cases against the defendants should be dismissg d.
The authorizing starutes for automated red light camera enforcement systems are Vehicle Code
88 21455.5 (primary agency, System, and citation requirements), 214557 per 21455.(a)(})

(yellow light jnterval length in complisnce with mandatory Department of Transportation
guidelines), and 210 (clear phatograph of the driver and license plate). Some of the statut?ry
roquirements to be evidenced by the People under those Vehicle Code sections nchude: |

« signs regularly inspected; i

« yellow light interval compliam with Dept. of Transportation TrafTic Manual]

s warmning notices;
e public announcements; - |
» uniform guidelines and procedures 10 ensure compliance;
» guidelines for selecting each location, regulas inspection (which may| be
contracted out per Venicle Code §§ 214535.5(cX2)(B) and 21455.5(d));
« propex instaljation, calibration & operation (which may be contracted out per
Vehicle Code §§ 21455.5(eH2)(C) end 21455.5(d)); ]
» oversee signal pbases and timing; !
« only issue citations approved by law enforcement; . i
» public hearing prior to contract for automated systen; ji

|

I

|

+ existence of a contract with an automated enforcement systenm provider; an
e conlract payment not based on the number of citations of percenta
revenue generated. -

(See also@n8)

of

8 Asthe automated enforcement secions only authorize issuance: of citations o “the registered owner,” the court
notes, as an aside, an ongoing concem that ufficient care is not made to match the registered owner to 3 grvers
license for the same person, This court pefieves that the City has a duty fo issue onty on a “clear photograph’ under
Vehicle Code §210, and to comectly mateh the registration informeation fo the fight drivers license including checking
for lack of o mismatched middie initiats, gender, ethnictty, age, and aguress where appropriate, and o dismiss or
decline to fssue a chation if there: is a reasonable posaibility of mismatch, (Vehicle Code £21465.5) '
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... In People v, Sangani (1994) 22 Cal.App.4™, 1120, the appeliste coust stated that
“[f]ailure to follow precise regulatory ot statutory requirements for laboratory tests generally
does mot render the rost results inadmissible, but instead goes 1o the weight accorded to the
evidence." (Id. at 1)36-1137 [relying on People \!._‘;adq;nsr"(i‘??:_ﬁ) 59 Cal.App.3d 559,) The
court went on 1o say thai, in oxder for a statute to render e\;idencc iﬁadmissiblq the statte hag to
actually say noacompliance renders the evidence inadmissible. (/d. at 1137.)' See also, People
v. Hoag (2000) 83 Cal.App.4™ 1198 where the count of appeal found that Penal Code §1331
(knock-notice) requirements could be satisfied by substantial éompliance with the statufe. 5o,
while insufficient evidence of substantial compliance with the authorizing stanues would pot
make any of the evidence inadmissible, lack of substantial compliance would go to the weight
accorded all of the wial evidence and vould tharefore affect the ultimate findings in each ¢casel

: As this matter was only heard as a motion to exclude the evidence packet, counsgl’s
motion here is premature. Therefore the dismissal request based on insufficient proof of
statutory compliance is denied without prejudicc to make when appropriate following the
People’s case in chief in future cases. |
1 o i
SUMMARY OF RULINGS . |

.# People v. Khaled, is pot legally binding as it is not an appellate court case.
o the ATS Declarations and Affidaivis fiom the custodian of records are admissible paly
to the extent they lay a faundazio'n under Evidence Code §§ 1561 and 1562.

' e the ATS interior Declaration is admissible under Evidence Code §§ 1560, 1561.

‘ » Paragraph 2 of the ATS exterior Affidavit of custodian of tecords is admissible ﬁnder
Evidence Code §§ 1560, 1561, ' , L o L

e the ATS dffidavits paragraphs 1, 3,4 and § are pot admissible in the a%tbs«am:a.nf,air live
witness with pessonal kmowledge since those pans of the Affidavit go beyond the authorilty of
Evidence Code §§1561 and 1562, do not qualify as businesz% records or official records, and
violate the 6" Amendment Confrontation Clause as discussed under Crawford and Melendez-

Diaz. |

1




e The photographs and video sre admissible into evidence as they arc demonstrative

evidence, therefore not hearsay, thercfore their admission does aot violate the Confrontatign

Clause.

e Per Hawkins. the japrinted information on the photographs i nol admissible in \nege

CANES following defense objections. since there Wwad 10 evidence presenied that the compuier

system, producing the data (as opposed 10 the mtersecuon camiera and swobe System) was

maintained and functioniog properly.

o The Field Service and Inspection Jogy are admissible as both business records gnd

officia) records and do not vm\alu the (,oniromatmn Clause.
e The Image Lugs are not admrg,::hle 44 cither business records of
they were not logs that were made cONEMPOranecus with the importiog

appear to have been created tor purpose of litigation for only those cases set for trial.
¢ The defendams' dismissal request based oD insufficicnt proof of substantial

premature unti] the end of the Peoplc. § case in chief at twial,
/7.
CONCLUSION

‘be subject cross-examination by the defendanis.

1T 15 SO ORDERED.

DATED:, %Ak ~2eae | @@Wﬁi

Kd¢ﬂ A. Riley, Co
San Diego Superior

Central Traffic Divass

officia} records as

of the images and

within § cases heyond a reasouable doubt, Therelore, the within matters ure dismisscd,

"

Ox

complisnce with tbe automated enforcement statutes is denied since the dismissal request 1s

" As digeussed ot length above. the coun has excluded the ATS Affidavit, the imprinted
information on the photopruphs- and the Image Logs. The court points owt that )t 15 kot raling
against the fed b ght camera system as a whole. Rather it is a ruling that suﬁicwnt foundphion

and evidence must be presented and appropriate wilnesses must e present &t trial 10 testify and

In the absenctt of the excluded cv1dcmce and -appropriute witnesses with personal

Kknowledge as discussed herein, the court f‘mds that the People would be unable to prove the




